
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY,  

PENNSYLVANIA  

CIVIL DIVISION – LAW 

 

ODD N. ODDSEN, JR.   : NO.  C0048CV2008-4740 

Plaintiff : 

: 

v.     : 

: 

GEORGE C. WEISS and JILL WEISS, : 

Defendants : 

 

 

ORDER AND REASONS 

 

AND NOW, this         day of October, 2008, upon consideration of Preliminary 

Objections by Defendants, George C. Weiss and Jill Weiss, it is hereby ORDERED and 

DECREED as follows: 

1. Defendants’ Motion to Strike Paragraphs 11, 12 and 29 of Plaintiff’s Complaint is 

DENIED.  

2. Defendants’ Motion to Strike Exhibit C of Plaintiff’s Complaint is DENIED.  

3. Defendants’ Motion to Strike the claim for punitive damages in Count IV of 

Plaintiff’s Complaint is GRANTED.  

4. Defendants’ Demurrers to Counts II, III and VII of Plaintiff’s Complaint are 

GRANTED.  

5. Defendants‟ Demurrer to Count V of Plaintiff‟s Complaint is GRANTED.  

Defendant‟s Motion to Strike Plaintiff‟s demand for punitive, treble and civil 

damages, together with interest, costs and attorney‟s fees in Count V is 

denied as moot.  

6. Defendant’s Demurrer to Plaintiff’s claim of a breach of an express warranty in 



Count VI of the Complaint is GRANTED.   Defendant’s Demurrer to Plaintiff’s 

claim of a breach of an implied warranty in Count VI of the Complaint is 

DENIED.   

7. Defendant‟s Motion to Strike Plaintiff‟s demand for punitive, treble and civil 

damages in Count V of Plaintiff‟s Complaint is DENIED.  

8. Plaintiff is granted twenty (20) days leave to file an Amended Complaint.   

 

STATEMENT OF REASONS 

 

1. This matter was assigned to the Honorable F.P. Kimberly McFadden on the  

 

September 30, 2008 argument list. 

2. Plaintiff, Odd N. Oddsen, Jr., filed a Complaint on August 6, 2008, alleging  

Breach of Contract, Conversion, Misrepresentation and Fraud, Unfair and Deceptive Trade 

Practices, Breach of Warranty - Pennsylvania Commercial Code, Breach of Implied and Express 

Federal Warranties, Negligence, and Unjust Enrichment against Defendants, George Weiss and 

Jill Weiss. 

3.  Defendants filed Preliminary Objections to Plaintiff’s Complaint on August 25,  

2008 in the nature of Inclusion of Impertinent Matters, Demurrers and Failure of Pleading to 

Conform to Law. 

Inclusion of Impertinent Matters: Paragraphs 11, 12 & 29 

4. Plaintiff has alleged in his Complaint that the parties entered into an oral  

agreement for Defendant to construct a garage on Plaintiff’s property and that the oral contract 

was either modified or assured by written statements of Defendants.  See Plaintiff’s Complaint 

at Paragraphs 5, 10, 19, Exhibit C.    
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5. Defendant contends that Plaintiff’s allegations in Paragraphs 11, 12 and 29,  

alleging oral promises and misrepresentations, constitute impertinent matters as a result of 

Plaintiff’s allegation that the parties entered into a written contract.  We disagree.  Paragraphs 

11, 12 and 29 are not impertinent as the relate directly to Plaintiff’s claims of breach of contract, 

breach of warranty, conversion, fraud and unfair trade practices.  

6. Paragraphs 11, 12 and 29 of Plaintiff’s Complaint are not impertinent and  

Defendant’s Preliminary Objection is denied.    

Motion to Strike/Demurrer to Exhibit C of Complaint 

7. Defendant asserts that Exhibit C to Plaintiff’s Complaint should be stricken,  

including all references to the terms and conditions expressed therein, because Exhibit C is 

facially defective and does not contain all the essential elements of a written contract sufficient to 

legally bind the parties. 

8. To support a claim for breach of contract, Plaintiff must allege: 1) the existence of  

a contract, including its essential terms; 2) a breach of a duty imposed by the contract; and 3) 

resultant damage.  CoreStates Bank, N.A. v. Cutillo, 723 A.2d 1053, 1058 (Pa. 

Super. 1999).  9. In the instant case, Plaintiff avers the existence of an 

oral contract, either modified  

or assured by written statements of Defendants.  Thus, although Exhibit C of Plaintiff‟s 

Complaint may not be a legally sufficient written contract standing alone, taken together 

with all other well-plead material facts in the Complaint, it is clear that Plaintiff has 

asserted a facially sufficient breach of contract claim.  Exhibit C is properly attached as 

part of  the basis for Plaintiff‟s claim pursuant to Pa.R.C.P. 1019(i).  
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10. Defendant‟s Preliminary Objection in the nature of a Motion to Strike 

Exhibit C  

of Plaintiff‟s Complaint is denied.  

Motion to Strike Punitive Damages - Count IV 

11. Plaintiff alleges that “[a]s a result of Defendants‟ unfair and deceptive 

trade  

practices, Plaintiff is entitled to actual and treble damages, civil penalties, costs and 

attorney‟s fees as set forth in 73 Pa.C.S.A. § 201-9.2.”  See Plaintiff‟s Complaint at 

Paragraph 37.   Plaintiff‟s demand in Count IV further requests punitive damages.  

12. However, “although the Act does allow the Court to impose up to treble 

damages  

for actual damage sustained, it does not otherwise confer a right to punitive damages.” 
McCauslin v. Reliance Finance Co., 751 A.2d 683, 685 (Pa. Super. 2000).    
 

13. Consequently, Defendant‟s Motion to Strike is granted and Plaintiff‟s 

demand for  

punitive damages in Count IV of the Complaint is stricken.  

Demurrer to Tort Claims - Counts II, III, VII 

14. Plaintiff asserts causes of action in Conversion, Misrepresentation and  

Fraud and Negligence in Counts II, III, VII, respectively.  Defendant asserts that these 

tort claims are barred by the “gist of the action” doctrine.   

15. Pennsylvania's “gist of the action” doctrine “is designed to maintain the  

conceptual distinction between breach of contract claims and tort claims. As a practical 

matter, the doctrine precludes plaintiffs from re-casting ordinary breach of contract 
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claims into tort claims.”  eToll, Inc. v. Elias/Savion Advertising, Inc., 811 A.2d 10, 14 

(Pa. Super. 2002).  “[T]he important difference between contract and tort actions is that 

the latter lie from the breach of duties imposed as a matter of social policy while the 

former lie for the breach of duties imposed by mutual consensus.”  Redevelopment 

Authority of Cambria County v. International Ins. Co., 685 A.2d 581, 590 (Pa. Super. 

1996).  The “gist of the action” doctrine bars torts claims: (1) arising solely from a 

contract between the parties; (2) where the duties allegedly breached were created and 

grounded in the contract itself;  (3) where the liability stems from a contract; or (4) 

where the tort claim essentially duplicates a breach of contract claim or the success of 

which is wholly dependent on the terms of a contract.  Pittsburgh Construction Co. v. 

Griffiths, 834 A.2d 572, 582 (Pa. Super. 2003).   

16. Plaintiff contends that his tort claims are not simply “recast” contract  

claims, but arise in addition to his contract claims.  Plaintiff asserts in his conversion 

claim that “Defendants wrongfully retained sums paid to them by Plaintiff and failed to 

pay for materials, costs and subcontractors as incurred by Defendants and required to 

be paid.”  See Plaintiff‟s Complaint at Paragraph 26.   

17.  In the instant case, Plaintiff‟s conversion claim arises solely out of the 

parties‟  

contractual relationship.  Defendants‟ duty to pay for materials, costs and 

subcontractors arose out of the construction agreement, and not out of a duty arising as 

a matter of social policy.  Consequently, based on the facts averred in  Plaintiff‟s 

Complaint, his claim for conversion at Count II is barred by the “gist of the action” 

doctrine in the instant case.   
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18. With regard to Plaintiff‟s misrepresentation and fraud claims, Plaintiff 

avers that  

“Defendants did not have the expertise necessary for the project and were not capable 

of or did not intend to complete the construction in a good and workmanlike manner 

through competent subcontractors as necessary or to complete the work for the price or 

within the time frame as represented to the Plaintiff, requiring Plaintiff to terminate the 

contract.”  See Plaintiff‟s Complaint at Paragraph 31.   

19. “[C]ourts have not carved out a categorical exception for fraud, and have 

not held  

that the duty to avoid fraud is always a qualitatively different duty imposed by society 

rather than by the contract itself. Rather, the cases seem to turn on the question of 

whether the fraud concerned the performance of contractual duties. If so, then the 

alleged fraud is generally held to be merely collateral to a contract claim for breach of 

those duties. If not, then the gist of the action would be the fraud, rather than any 

contractual relationship between the parties.”  eToll, supra at 19.   

20. As with Plaintiff‟s conversion claim, his claim for misrepresentation and 

fraud  

arises out of the contractual relationship of the parties, and is not distinct from the 

breach of contract action.  Therefore, Plaintiff‟s claim for misrepresentation and fraud 

in Count III of the Complaint are barred by the “gist of the action” doctrine.   

21. Plaintiff‟s negligence claim is also barred by the “gist of the action”  

doctrine.  Plaintiff avers that “Defendants breached their duties to Plaintiff as the 

conduct of Defendant in the construction of improvements to Plaintiff‟s property were 
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poor, improper, negligent and unworkmanlike, and not in keeping with industry 

standards . . . and more particularly consisted of constructing and installing 

improvements incorrectly and using the wrong materials.”  See Plaintiff‟s Complaint at 

Paragraph 50.  Thus, Plaintiff is essentially alleging a negligent breach of contract by 

Defendants.  The duties imposed on Defendants arose out of the parties‟ contract, not 

out of social policy.  

22. Nonetheless, Plaintiff contends that the negligence claim is not barred by 

the  

economic loss doctrine because Plaintiff alleges property damage in Paragraph 17 of 

the Complaint.  However, the fact that the tort claims would survive review under the 

economic loss doctrine is not controlling on whether the claim survives the “gist of the 

action” doctrine.  Moreover, it is unclear whether the property damage asserted by 

Plaintiff is anything other than damage to the contracted-for structure and the basis of 

the breach of contract claim.  Consequently, Plaintiff‟s negligence claim in Count VII is 

properly barred by the “gist of the action” doctrine. 

Demurrer to Count V - Breach of Warranty, Pennsylvania Commercial Code 

23. Defendant asserts that Plaintiff‟s breach of warranty claim under the  

Pennsylvania Commercial Code is improper as the agreement between the parties is 

based on a contract for services, not goods.  

24. The scope of applicability of Article 2 of the Uniform Commercial Code  

has recently been stated as follows: 

 Section 2102 restricts the scope and applicability of Article II of the 
Uniform Commercial Code (including the implied warranty provisions of 
Sections 2314 and 2315 ...), to cases involving “transactions in goods.” 13 
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Pa.C.S.A. § 2102. (Emphasis added). “Goods” are defined as “all things .. 
which are movable at the time of identification to the contract for sale 
other than money in which the price is to be paid, investment securities ..., 
and things in actions.” 13 Pa.C.S.A. § 2105. Thus, in order to be a 
“transaction in goods,” the subject matter of the transaction-the putative 
good-must be tangible and movable. 

.... 

 [However] [w]hen the transaction involves predominantly the rendition of 
services, the fact that tangible movable goods may be involved in the 
performance of services does not bring the contract under the Code. 

Cober v. Corle, 610 A.2d 1036, 1039 (Pa. Super. 1992).  “Where a dealer sells a 

machine or similar apparatus and the setting up or installation is but incidental to the 

sale ... the Sales Act applies; but where as here the contract is really a building or 

construction agreement and the furnishing of material and apparatus is merely an 

incident thereto, the Sales Act has no application.”  Id. (citing York Heating Co. v. 

Flannery, 87 Pa.Super. 19, 24 (1926)).  See also DeMatteo v. White, 336 A.2d 355 

(1975) (construction of residence from start to finish not a sales transaction within 

UCC).  

25. Consequently, the construction agreement between the parties is not a 

“transaction  

in goods” within the meaning of the Pennsylvania Commercial Code, 13 Pa.C.S.A. § 

1101, et seq., and Defendants‟ demurrer to Count V of the Complaint is properly 

granted.  Defendant‟s Preliminary Objection in the nature of a Motion to Strike 

Plaintiff‟s demand for punitive, treble and civil damages, together with interest, costs 

and attorney‟s fees under the Pennsylvania Commercial Code,  13 Pa.C.S.A. § 1101, 

et seq., is denied as moot.  

 Demurrer to Count VI - Breach of Implied and Express Federal Warranties 
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26. Defendant asserts that Plaintiff‟s breach of warranty claim under the  

Magnuson-Moss Warranty Act, 15 U.S.C.A. § 2301, et seq., is improper as Plaintiff has 

failed to attach any express warranty to the Complaint, in violation of Pa.R.C.P. 1019(i), 

and failed to identify any basis for an implied warranty under Pennsylvania state law.  

27.  The Act provides: 

(1) Subject to subsections (a)(3) [relating to informal dispute settlement 
procedures] and (e) [relating to class actions] of this section, a consumer 
who is damaged by the failure of a supplier, warrantor, or service 
contractor to comply with any obligation under this chapter, or under a 
written warranty, implied warranty, or service contract, may bring suit for 
damages and other legal and equitable relief– 

(A) in any court of competent jurisdiction in any State or the District 
of Columbia; or 
(B) in an appropriate district court of the United States, subject to 
paragraph (3) of this subsection. 

 
15 U.S.C.A. § 2310(d).  
 

28. The term “written warranty” means: 
 
 (A) any written affirmation of fact or written promise made in connection 

with the sale of a consumer product by a supplier to a buyer which relates 
to the nature of the material or workmanship and affirms or promises that 
such material or workmanship is defect free or will meet a specified level 
of performance over a specified period of time, or 

 (B) any undertaking in writing in connection with the sale by a supplier of a 
consumer product to refund, repair, replace, or take other remedial action 
with respect to such product in the event that such product fails to meet 
the specifications set forth in the undertaking, which written affirmation, 
promise, or undertaking becomes part of the basis of the bargain between 
a supplier and a buyer for purposes other than resale of such product. 

15 U.S.C.A. § 2301(6).  Additionally, the term “implied warranty” means an implied 

warranty arising under State law (as modified by sections 2308 and 2304(a) of this title) 

in connection with the sale by a supplier of a consumer product.  15 U.S.C.A. § 

2301(7).   

29. In the instant case, Plaintiff has failed to attach any documentation,  
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pursuant to Pa.R.C.P. 1019(i), identifying a written or express warranty made by 

Defendants.  Consequently, Plaintiff has not established a valid claim for a breach of 

an express warranty under federal law and Defendants‟ demurrer is granted. 

30. With respect to an implied warranty, Pennsylvania common law holds that  

a builder-vendor impliedly warrants that the structure he has built and is selling is 

constructed in a reasonably workmanlike manner and that it is fit for the purpose 

intended.  See Elderkin v. Gaster, 288 A.2d 771 (Pa. 1972).   

31. Defendants also contend that Plaintiff has not averred that they are  

“suppliers” within the meaning of Title 15.  The term “supplier” means any person 

engaged in the business of making a consumer product directly or indirectly available to 

consumers.  15 U.S.C.A. § 2301(4).  The term “consumer product” means any 

tangible personal property which is distributed in commerce and which is normally used 

for personal, family, or household purposes (including any such property intended to be 

attached to or installed in any real property without regard to whether it is so attached or 

installed).  15 U.S.C.A. § 2301(1).   

32. However, Plaintiff has averred that Defendants operate a business  

known as GCW Contracting and that Plaintiff met with Defendants for the purpose of 

Defendants constructing on Plaintiff‟s property a three car garage.  See Plaintiff‟s 

Complaint at Paragraphs 2-3.  Consequently, Plaintiff has stated a valid claim for a 

breach of an implied warranty under federal law, 15 U.S.C.A. § 2301, et seq., and 

Defendants‟ demurrer is denied.  

Motion to Strike Punitive, Treble and Civil Damages - Count VI 

33. Plaintiff alleges that “Defendants‟ direct and indirect, oral and written,  
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representations concerning the construction agreement as set forth throughout this 

Complaint were a „basis for the transaction‟ and thereby created express and implied 

warranties under 15 U.S.C.A. § 2301, et seq.”  See Plaintiff‟s Complaint at Paragraph 

44.  Plaintiff further alleges that Defendants breached the express and implied 

warranties and demands compensatory and punitive damages, statutory, actual and 

treble damages, civil penalties, together with interest, costs and attorney‟s fees.  See 

Plaintiff‟s Complaint at Count VI.  

34. As stated above, Plaintiff has not established a valid claim for a breach of 

an  

express warranty under federal law, but has stated a valid claim for a breach of an 

implied warranty.   

35. The Magnuson-Moss Warranty Act provides that “a consumer who is 

damaged by  

the failure of a supplier, warrantor, or service contractor to comply with any obligation 

under this chapter, or under a written warranty, implied warranty, or service contract, 

may bring suit for damages and other legal and equitable relief. . .” 15 U.S.C.A. § 

2310(d)(1).  The Act further provides: 

 (2) If a consumer finally prevails in any action brought under paragraph (1) 
of this subsection, he may be allowed by the court to recover as part of 
the judgment a sum equal to the aggregate amount of cost and expenses 
(including attorneys' fees based on actual time expended) determined by 
the court to have been reasonably incurred by the plaintiff for or in 
connection with the commencement and prosecution of such action, 
unless the court in its discretion shall determine that such an award of 
attorneys' fees would be inappropriate. 

15 U.S.C.A. § 2310(d)(2).  
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36. Thus, Plaintiff‟s demand for punitive, treble and civil damages, under the 

Federal  

Consumer Product Warranties statute,  15 U.S.C.A. § 2301, et seq., is not precluded 
by the language of the statue, and Defendants‟ Preliminary Objection in the nature of a 
Motion to Strike is denied.  
 

 

BY THE COURT: 

 

 

 

__________________________ ,  

          F.P. KIMBERLY McFADDEN, 

P.J. 
 

 
 


	SR_2011
	SearchTerm
	SR_2012
	SDU_34
	StarPage
	citeas__Cite_as__551_F_Supp_2d_400___407
	sp_999_3
	SDU_3
	I59C172106EEC11DDB3128FB7D85B486B
	I59BC1AE56EEC11DDB3128FB7D85B486B
	SP_9ebf00005e723
	I59C1E7406EEC11DDB3128FB7D85B486B
	I59BC1AE66EEC11DDB3128FB7D85B486B
	SP_e54c0000eef97
	I59BC1AE76EEC11DDB3128FB7D85B486B
	I5AA3F62078ED11DD8D63E64112157903
	I5A98D29778ED11DD8D63E64112157903
	SP_4be3000003be5

